DX

NIL at the High School Level in
Nebraska, Today and in the Future

Bennett Widman, Esq.
Kutak Rock LLP — Intellectual Property Litigation and Sports Law Groups

Bennett.Widman@kutakrock.com

KUTAKROCK



What is Name, Image, and Likeness (“NIL”)

e Actual Definition: Name, Image, Likeness are Intellectual Property rights
that every person possesses
* Name
* Appearance
* Brand
* Voice
* Signature Pose

* Practical Definition: Generally, NIL refers to financial compensation in
exchange for the commercial use of a personal intellectual property right

* NIL is NOT revenue sharing or pay-for-play
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NIL Original Intent + Good NIL Uses

* The original intent of NIL was to allow athletes to profit from legitimate commercial
opportunities

o Autographs/Memorabilia
o TV/Social Media Ads
o Legitimate Appearance Fees

* At the High School Level, widespread NIL legalization can be great tool to teach kids
business practices and the importance of self-marketing

e See Anna Frey, Jared McCain, Kai Trump
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“Agents” PSA: The Bad of NIL

* With the spread of NIL and money at
stake, many people have become
“agents”

o No law degree
o No financial certification
o No qualifications

* Very few states have laws regulating
athlete-agent relationships

e Coaches must warn players of these
bad actors and work to identify
student-athletes who may be
influenced

-KUTAKROCK



NIL Legal History
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NCAA aggressive approach to preserving amateurism
backfired
1984: NCAA v. Board of Regents of Oklahoma
o Supreme Court ruled against NCAA and recognized
“amateurism” was the NCAA’s unique product driving
consumer demand, thus opening up NCAA to antitrust
scrutiny
2015: O’Bannon v. NCAA
o NCAA Video Game Case
o Ninth Circuit ruled against NCAA and held that NCAA is
not exempt from antitrust law
2019-2021: Individual states begin introducing NIL legislation
o States begin to argue NCAA amateurism rules violate
state law
2021: NCAA v. Alston

o Supreme Court ruled 9-0 against NCAA and signaled to
NCAA that “amateurism” model violates antitrust law




NIL Legal History

* Piecemeal legislation across different states
o September 2019: California
o June 2020: Florida
o 36 states currently have NIL laws; 14 do not

e July 2021: The start of the “Wild West”
o NCAA introduced interim policy allowing NIL
o No guardrails or enforcement mechanisms

e 2025: House Settlement
o Direct pay-for-play: $20M “cap”
o CSC/Deloitte evaluation of third-party deals

o Enforcement capabilities of NCAA/CSC
still unclear

VIEW ALL STATES

PROPOSED FEDERAL LEGISLATION
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Nebraska NIL Law

Neb. Rev. Stat. § 48-3603
e Codifies NIL legalization
* Exclusively focused on college athletics

 Silent on High School Student-Athletes
* Defers entirely to NSAA to regulate

* Legislature attempted to expand rights to
middle-school athletes last year
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48-3603.

Mame, image, or likeness rights or athletic reputation;
compensation of student-athlete; effect; limitations.

(1) Mo postsecondary institution shall uphold any rule, requirement, standard,
or limitation that prevents a student-athlete from fully participating in an
intercollegiate sport for such postsecondary institution because such student-
athlete earns or intends to earn compensation for the use of such student-
athlete's name, image, or likeness rights or athletic reputation.

(2) Mo collegiate athletic association shall penalize a student-athlete or prevent
a student-athlete from fully participating in an intercollegiate sport because
such student-athlete earns or intends to earn compensation for the use of such
student-athlete's name, image, or likeness rights or athletic reputation.

(3) Mo collegiate athletic association shall penalize a postsecondary institution
or prevent a postsecondary institution from fully participating in an
intercollegiate sport because a student-athlete participating in an
intercollegiate sport for such postsecondary institution earns or intends to earn
compensation for the use of such student-athlete's name, image, or likeness
rights or athletic reputation.




High School NIL
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HIGH SCHOOL

NIL POLICY =N

CONFIRMED PERMITTED
CONFIRMED PERMITTED
17 YEARS OF AGE OR OLDER)
l UNDER MEMBERSHIP CONSIDERATION

CONFIRMED PROHIBITED
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NSAA NIL Rules

Bylaw 3.7: Amateur Rule

* Students may engage in NIL activities subject to the
following:

(1) May not use school logo or uniform

(2) May not use school’s facilities or equipment for purpose of
NIL activities

(3) May not use practice or game film for purpose of NIL
activities

(4) May not conduct NIL activities on a school day or during
team activities

(5) May not promote drugs, alcohol, tobacco, gambling &

(6) May not receive compensation directly from school or
associated entity

(7) May not receive compensation contingent on participation
in sports or based on performance

* No established clearinghouse
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NSAA Undue Influence

Bylaw 2.8 Undue Influence
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Offer/acceptance of money

Living with coach, principal, teacher, or
school official

Any inducement to change residency
* Free or reduced rent
* Moving expenses
* Job offer
Reduction or remission of tuition
Jobs for student or parent
Transportation to/from school

Contact through social media, text/call, or
in-person discussions for purpose of
recruiting




NSAA Enforcement

* No infrastructure or demonstrated ability
to enforce undue influence rules

o VERY hard to prove, absent smoking
gun

o Enforcement can be moot by the time
evidence materializes

o Most NCAA infractions cases take 2-3
years

* No known cases of an athlete being
punished by NSAA for breaking undue
influence rules

o One high profile case of assistant
football coach housing players
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What is Next?

* Near-unanimous consensus that
current path is unsustainable — but no
clear fix

Status quo may continue and rely on
the free market to correct

National legislation
o Numerous failed attempts

Antitrust exemption for amateur
sports
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FAQS

Q: A booster came to me and offered a large amount of money to pay
student-athletes. What do | do?

Q: One of my players was induced to transfer schools and | know who did
it. What can | do?

Q: One of my current players induced a student-athlete at another school
to transfer to my school. What do | do?

Q: A booster, without my knowledge, induced an athlete to transfer to my
school. What do | do?

Q: Can out-of-state students transfer to a Nebraska high school and play
immediately?
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Q&A

Contact Info:
Bennett. Widman@kutakrock.com
402-613-8157
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